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Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.
 
Appointment of Carrie E. Cass as Chief Financial Officer
 
On July 18, 2024, the board of directors (the “Board”) of Rocky Mountain Chocolate Factory, Inc. (the “Company”) appointed Carrie E. Cass as Chief Financial Officer of
the Company, to be effective on August 5, 2024.
 
Carrie E. Cass, age 59, served most recently, from December 2023 until present, as Comptroller of Aztec Well Servicing Co. and its subsidiaries, a large oil and gas
company based in Aztec, New Mexico.  Prior to joining Aztec Well Servicing Co., Ms. Cass served in various roles for over six years with Ballantine Communications, Inc.
(“Ballantine”), a multimedia agency in Durango, Colorado. Most recently, Ms. Cass served as Chief Executive Officer of Ballantine from May 2022 to December 2023 and
as a member of the Board of Directors of Ballantine from October 2021 to present. Ms. Cass served as Interim Chief Executive Officer of Ballantine from October 2021 to
May 2022 and as Director of Finance & Administration from October 2017 to October 2021. Ms. Cass earned her BS in Business Administration and Accounting from
California State University Northridge and is a certified public accountant.  
 
In connection with her appointment, Ms. Cass and the Company entered into an offer letter (the “Offer Letter”), which provides that Ms. Cass will receive (i) an annual base
salary of $200,000, (ii) performance-based annual cash bonuses (the “Annual Bonus”), as described below, (iii) equity awards, as described below and (iv) customary
employee benefits. Pursuant to the Offer Letter, Ms. Cass will be employed as an “at-will” employee of the Company and will have no specified term as Chief Financial
Officer.
 
Subject to the terms and conditions set forth in the Offer Letter, Ms. Cass will be eligible to receive her initial Annual Bonus for the Company’s fiscal year ending February
28, 2025 at an initial target of 50% of Ms. Cass’s annual base salary (“Annual Target Bonus”), subject to achievement of Company performance goals established by the
Compensation Committee of the Board for the applicable fiscal year and reduced by standard payroll deductions and tax withholdings. Ms. Cass’s Annual Bonus will be
prorated based on the number of days during the fiscal year for which she serves as Chief Financial Officer.
 
In connection with her appointment, Ms. Cass will be awarded a special equity incentive grant (“Equity Incentive Grant”) with a grant date fair value of $140,000 in the
form of restricted stock units (“RSUs”). Performance-based RSUs will represent 60% of the Equity Incentive Grant and time-based RSUs will represent 40% of the Equity
Incentive Grant. For time-based RSUs, one-third of the RSUs will vest on the last day of the Company’s fiscal year ending February 28, 2025, with the remaining two-thirds
vesting quarterly thereafter until fully vested on the last day of the Company’s fiscal year ending February 28, 2027. The Performance-based RSUs will vest according to the
achievement of certain performance targets established by the Compensation Committee within the performance period, which will commence on August 5, 2024 and end
on the last day of the Company’s fiscal year ending February 28, 2027. The RSUs will be governed by the terms of the Company’s 2007 Equity Incentive Plan (as amended
from time to time) and the award agreement evidencing the RSU grant. Ms. Cass will be eligible for additional long-term equity incentive grants annually, as approved by
the Compensation Committee of the Board, in its sole discretion.
 
The foregoing description of the Offer Letter does not purport to be complete and is qualified in its entirety by reference to the full text of the Offer Letter, which is attached
as Exhibit 10.1 to this Current Report on Form 8-K and incorporated herein by reference.
 
There are no arrangements or understandings between Ms. Cass and any other person pursuant to which she was appointed as an officer or director and Ms. Cass does not
have a direct or indirect material interest in any “related party” transaction required to be separately disclosed pursuant to Item 404(a) of Regulation S-K. Ms. Cass does not
have any family relationships with any of the Company’s directors or executive officers.
 
Item 8.01 Other Events
 
On July 23, 2024, the Company issued a press release announcing the appointment of Ms. Cass to serve as Chief Financial Officer of the Company. A copy of the press
release is attached hereto as Exhibit 99.1 and is incorporated herein by reference.
 

 



 
 
Item 9.01 Financial Statements and Exhibits
 
(d) Exhibits
 
Exhibit No. Description
 
10.1 Offer Letter, executed July 18, 2024 by and between Rocky Mountain Chocolate Factory, Inc. and Carrie E. Cass.
99.1 Press release, dated July 23, 2024
104 Cover Page Interactive Data File (embedded withing the Inline XBRL document).
 

 



 
 

SIGNATURE
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly
authorized.
 
 ROCKY MOUNTAIN CHOCOLATE FACTORY, INC.
   
   
Date: July 24, 2024 By: /s/ Jeffrey R. Geygan
 Name: Jeffrey R. Geygan
 Title: Interim Chief Executive Officer
 
 
 
 



Exhibit 10.1
 
 

 
 
July 15, 2024
 
VIA E-MAIL
 
Carrie Cass
 
RE: Chief Financial Officer Employment Offer
 
Dear Carrie,
 
We are pleased to offer you the position of Chief Financial Officer of Rocky Mountain Chocolate Factory, Inc. (“Company”) with an anticipated start date on August 5,
2024 (“Start Date”). You will perform those duties and responsibilities as are customary for your position as Chief Financial Officer, as may be directed by the Company’s
Chief Executive Officer, to whom you will report.
 
Base Salary; Annual cash Incentive Bonus. Your annual base salary will be $200,000, which will be payable in accordance with the Company’s normal payroll
procedures. During your employment with the Company, you will be eligible for an annual cash incentive bonus (“Annual Bonus”). Subject to the terms and conditions set
forth in this letter, your initial Annual Bonus target will be 50% of your annual base salary (“ Annual Target Bonus”) with the opportunity to receive up to 100% of your
annual base salary as your Annual Target Bonus, less standard payroll deductions and tax withholdings. Your Annual Bonus payment for a given fiscal year will be based on
achievement of company performance goals for that fiscal year, as established and determined by the Compensation Committee in its sole discretion and paid by the
Company within thirty (30) days following the date on which the Compensation Committee approves payment. Except as otherwise provided in the paragraph addressing
severance benefits in this letter, in order to be eligible for an Annual Bonus for a given fiscal year, you must be an active employee following the end of the applicable fiscal
year through the date on which the Compensation Committee approves payment of the Annual Bonus based on achievement of the performance goals for that fiscal year,
which for the fiscal year ending February 2025 will be the performance goals as in effect at the end of the fiscal year.
 

 



 
 
Equity Incentives. You will be awarded an equity incentive grant with a value of $140,000 at target performance, in restricted stock units vesting based on achievement of
specified performance goals and ongoing service with the Company described below (“RSU”). The performance based RSU will represent 60% of the incentive grant, and
the time based RSU will represent 40% of the incentive grant. The time based RSU will vest one-third on the last day of the Company’s fiscal year ending February 2025,
with the remaining two-thirds vesting quarterly thereafter until you are fully vested on the last day of the Company’s fiscal year ending February 2027, subject to your
continued service through the applicable vesting date. The Compensation Committee will approve the grant of the number of RSUs within 30 days following your Start Date
(“Grant Date”), with the RSUs vesting if the Company achieves a long-term target. The Compensation Committee will define such target within 30 days of your Start Date.
The performance period will commence on your Start Date and end at the Company’s fiscal year ending February 2027. The number of shares subject to the RSUs will be
calculated by dividing the specified value at target performance ($140,000) by the volume weighted average stock price for the twenty (20) trading days prior to your Start
Date. The RSUs will be governed by the terms of the Company’s 2007 Equity Incentive Plan (as amended from time to time) (“Plan”) and the award agreements evidencing
the grants. You will be eligible for additional long-term equity incentive grants annually, as approved by the Compensation Committee in its sole discretion.
 
Your equity incentive grants will be subject to the terms and conditions of other agreements required by the Company as a condition to your employment, which shall be no
less favorable to you than those applicable to other senior executives of the Company hired on or after your Start Date, as well as any stock ownership guidelines and/or
incentive compensation recoupment policies that may be adopted by the Board or the Compensation Committee.
 
Benefits; Paid Time Off. You will be eligible to participate in the employee benefit plans and programs that are maintained by the Company from time to time, subject in
each case to the terms and conditions of the plan or program in question, including the eligibility requirements and provisions thereof, and the determination of any person or
committee administering the plan. Your accrual and use of PTO will be in accordance with the Company’s PTO policy in all respects. PTO will be paid-out upon the
separation of your employment in accordance with Company policy. Notwithstanding anything in this letter, the Company reserves the right to modify or terminate benefits
or policies at any time and from time to time, as it deems necessary, appropriate or desirable.
 
Severance. Subject to the terms and conditions set forth in this letter, if, at any time, the Company terminates your employment without Cause (other than as a result of your
death or Disability) or you terminate your employment for Good Reason (such termination, “Qualifying Termination”), then you will receive the Accrued Amounts (as
defined below) and the Company will provide you with the following severance benefits (“Severance Benefits”):
 

(a)         The Company will pay you a cash amount equal to six (6) months of your base salary in effect as of your Qualifying Termination date (“Cash Severance”).
The Cash Severance will be payable in substantially equal installments in accordance with the Company’s normal payroll procedures during the period commencing on your
Qualifying Termination date and ending on the 6-month anniversary of your Qualifying Termination date; provided, however, that no payments under this paragraph (a)
shall be made prior to the first payroll date occurring after the Release Deadline (such payroll date, “First Payroll Date”) (with amounts otherwise payable prior to the First
Payroll Date will be paid on the First Payroll Date without interest thereon); provided that if such Qualifying Termination occurs during the period commencing on the date a
“change in control event” (as defined in Treasury Regulation Section l.409A-3(i)(5)) of the Company occurs or during the two (2) year period following such date, such Cash
Severance shall be paid in a single lump sum payment on the First Payroll Date (without interest thereon).
 

 



 
 

(b)         As an additional Severance Benefit, the Company will pay you a cash amount equal to a pro-rated portion of your Annual Bonus for the fiscal year that
includes your Qualifying Termination date, based on actual achievement of company performance goals for that fiscal year and with pro-ration calculated to reflect the
proportion of the fiscal year that you were employed with the Company. Such amount will be paid at the same time your Annual Bonus would have been paid had your
employment not terminated; provided, however, that no payment under this paragraph (b) shall be made prior to the Release Deadline and in no event later than December
31 of the calendar year that includes the last day of the fiscal year to which the bonus relates; and
 

(c)         As an additional Severance Benefit, if you timely (and properly) elect to continue your coverage under the Company’s group health plan pursuant to Code
Section 4980B(f) (“COBRA”), the Company will reimburse you for (or will pay directly, in the discretion of the Company) the premium charged for such coverage until the
earliest to occur of (i) the nine (9) month anniversary of your Qualifying Termination date, (ii) the date on which you obtain health care coverage from another source (e.g.,
a new employer or spouse’s benefit plan), and (iii) the date on which you cease to be entitled to COBRA continuation coverage under the Company’s group health plan;
provided, however, that the Company may unilaterally amend or eliminate the benefit provided under this paragraph (b) to the extent it deems necessary to avoid imposition
of excise taxes, penalties or similar charges on the Company or any of its affiliates (or any of their respective successors), including, without limitation, under Code Section
4680D or 4980H. You must notify the Company within two (2) weeks if you obtain coverage from a new source.
 

(d)          For purposes of this letter, the following defined terms have the following meanings:
 

(i)      “Accrued Amounts” means, collectively, (A) your base salary accrued through your last day of employment, (B) any unused PTO accrued through
your last day of employment in accordance with the Company policy, (C) any earned but unpaid Annual Bonus for the fiscal year ended immediately prior to your
Qualifying Termination date (provided that any such Annual Bonus will be paid at the same time it would have been paid had your employment not terminated), and (D)
reimbursement of any unreimbursed business expenses.
 

(ii)     “Cause” means you have (A) been convicted of or pled guilty or nolo contendere to a felony or engaged in conduct involving fraud, embezzlement,
misappropriation of corporate funds, dishonesty or misconduct that could otherwise materially harm the reputation or business of the Company; (B) engaged in misconduct
or material negligence in the performance of your duties for the Company that is not cured or is not capable of cure after 10 days’ written notice from the Company; (C)
materially failed to adhere to the Company’s material written corporate codes, policies or procedures; (D) refused to carry out a material direction from the Board; (E)
materially violated the terms of the CIIA Agreement (as defined below); or (F) materially violated any fiduciary duty owed to the Company (including, but not limited to, the
duty of loyalty).
 

 



 
 

(iii)    “Good Reason” means any of the following without your written consent: (A) a material diminution in your responsibilities, position, reporting
relationship and/or authority with the Company; (B) any material breach by the Company of this letter; (C) a required relocation of more than fifty (50) miles from your
principal work location, except for travel reasonably required in the performance of your duties and responsibilities; or (D) a material reduction in your annual base salary or
Annual Target Bonus, unless such reduction is made across the board and applies to similarly situated executives of the Company; provided, however, that none of the
foregoing events shall be the basis for a Good Reason termination if cured by the Company within thirty (30) calendar days after written notice to the Company from you
specifying such event in reasonable detail, which notice must be provided within sixty (60) days following the occurrence of that event; and provided further that any alleged
Good Reason termination must be made within sixty (60) days following the conclusion of the cure period referenced in the foregoing proviso or you will be deemed to have
irrevocably waived your right to terminate your employment for such Good Reason event.
 

(iv)    “Disability” has the meaning assigned to such term under the Plan. Prior to and as a condition to your receipt of the Severance Benefits described
above, you shall execute and deliver to the Company an effective release of claims in favor of the Company, in a form acceptable to the Company (“Release”), within the
timeframe set forth therein, but not later than forty-five (45) days following your Qualifying Termination date, and allow the Release to become effective according to its
terms (by not invoking any legal right to revoke it) by no later than the 60th day following your Qualifying Termination date (such latest permitted effective date, “Release
Deadline”). If the Release does not become effective and irrevocable by the Release Deadline, you will not have any right or entitlement to any of the Severance Benefits.
 
You agree that the payment of any Severance Benefits is conditioned on your compliance with the provisions of the CIIA Agreement (as defined below), including, but not
limited to, Sections 2 and 6 thereunder, and if you materially breach any of those provisions, you (a) forfeit your rights to receive any Severance Benefits, and (b) will
promptly repay, or cause to be promptly repaid, the Company the full amount of any Severance Benefits paid by the Company to you prior to the date of such breach.
 
At-Will Employment. Signing below confirms all the details of our offer, terms and conditions of employment but does not constitute any express, implied or real contract
of employment for any particular duration, as your employment will be at-will. This means that you may resign from the Company at any time with or without reason, and
the Company has the right to terminate your employment at any time with or without reason. Should you choose to leave the Company, you agree to aid with a smooth
transition by providing the Company with thirty (30) days prior written notice of your intent to terminate employment (which the Company may choose to make effective
immediately).
 

 



 
 
Tax Withholdings; Section 409A. All payments and benefits provided under this letter will be subject to applicable tax withholdings and deductions. Notwithstanding any
provision to the contrary in this letter, the parties intend that this letter and the payments and other benefits provided hereunder be exempt from the requirements of Section
409A of the Internal Revenue Code of 1986, as amended (“Code”), and the Treasury regulations and other guidance promulgated thereunder (“Section 409A”) to the
maximum extent possible, whether pursuant to the short-term deferral exception described in Treasury Regulation Section l.409A-l(b)(4), the involuntary separation pay
plan exception described in Treasury Regulation Section I.409A-1(b)(9)(iii) or otherwise. To the extent Section 409A is applicable to this letter and such payments and
benefits, the parties intend that this letter (and such payments and benefits} comply with the deferral, payout and other limitations and restrictions imposed under Section
409A. Notwithstanding any other provision of this letter to the contrary, this letter shall be interpreted, operated and administered in a manner consistent with such
intentions; provided, however, that (a) the Company makes no representations or warranties to you with respect to any tax, economic or legal consequences of this letter or
any payments or other benefits provided hereunder, including without limitation under Section 409A, (b) in no event shall the Company or any of its subsidiaries or affiliates
(or any of their respective successors) be liable for any additional tax, interest or penalty that may be imposed on you or any other person pursuant to Section 409A or for
any damages or liabilities incurred by you or any other person as a result of this letter (or the payments or benefits hereunder) failing to comply with, or be exempt from,
Section 409A, and (c) you, by executing this letter, shall be deemed to have waived any claim against the Company and its subsidiaries and affiliates (and their respective
successors) with respect to any such tax, economic or legal consequences.
 
Without limiting the generality of the foregoing, and notwithstanding any other provision of this letter to the contrary (other than the proviso in the last sentence of the
immediately preceding paragraph), (a) for purposes of Section 409A, each payment made under this letter shall be treated as a separate and distinct payment, and the right to
a series of installment payments under this letter shall be treated as a right to a series of separate and distinct payments; (b) to the extent Section 409A is applicable to this
letter, a termination of employment shall not be deemed to have occurred for purposes of any provision of this letter providing for the payment of amounts or benefits upon
or following a termination of employment unless such termination constitutes a “separation from service” within the meaning of Treasury Regulation Section I.409A-1(h)
(1), without regard to the optional alternative definitions available thereunder (“Separation from Service”), and, for purposes of any such provision of this letter, references
to “terminate,” “termination,” “termination of employment,” and like terms shall be interpreted accordingly; (c) if you are a “specified employee,” within the meaning of
Section 409A(a)(2)(B)(i) of the Code, as of the date of your Separation from Service, then to the extent necessary to avoid subjecting you to the imposition of any additional
tax under Section 409A, amounts that would otherwise be payable under this letter during the six-month (6) period immediately following your Separation from Service
shall not be paid to you during such period, but shall instead be accumulated and paid to you (or, in the event of your death, your estate) in a lump sum on the first business
day following the earlier of (i) the date that is six (6) months after your separation from service or (ii) your death; and (d) with regard to any provision in this letter that
provides for reimbursement of expenses or in-kind benefits (except for any expense, reimbursement or in- kind benefit provided pursuant to this letter that does not constitute
a “deferral of compensation,” within the meaning of Treasury Regulation Section 1.409A-l(b)), each reimbursement or in-kind benefit provided under this letter shall be
provided in accordance with the following: (i) the amount of expenses eligible for reimbursement, or in-kind benefits provided, during any calendar year shall not affect the
expenses eligible for reimbursement, or in-kind benefits to be provided, in any other calendar year; (ii) any reimbursement of an eligible expense shall be paid to you on or
before the last day of the calendar year following the calendar year in which the expense was incurred; and (iii) any right to reimbursement or in-kind benefits under this
letter shall not be subject to liquidation or exchange for another benefit.
 

 



 
 
Section 280G. Notwithstanding any other provision of this letter to the contrary, if any payment or benefit you will or may receive from the Company or otherwise (“280G
Payment”) would constitute a “parachute payment” within the meaning of Code Section 280G, and (ii) but for this sentence, be subject to the excise tax imposed by Code
Section 4999 (“Excise Tax”) , then any such 280G Payment provided pursuant to this Agreement (“Payment”) shall be equal to the Reduced Amount The “Reduced
Amount” shall be either (x) the largest portion of the Payment that would result in no portion of the Payment (after reduction) being subject to the Excise Tax or (y) the
largest portion, up to and including the total, of the Payment, whichever amount (i.e., the amount determined by clause (x) or by clause (y)), after taking into account all
applicable federal, state and local employment taxes, income taxes, and the Excise Tax (all computed at the highest applicable marginal rate), results in your receipt, on an
after-tax basis, of the greater economic benefit notwithstanding that all or some portion of the Payment may be subject to the Excise Tax. If a reduction in a Payment is
required pursuant to the preceding sentence and the Reduced Amount is determined pursuant to clause (x) of the preceding sentence, the reduction shall be made by the
Company in the manner that results in the greatest economic benefit for you, and where more than one Payment has the same economic benefit to you and such Payments
are payable at different times, such Payments will be reduced on a pro-rata basis; provided that any such reduction will be effected in a manner intended to comply with the
requirements of Section 409A of the Code. In no event will you have any discretion with respect to the ordering of payment reductions. All calculations and determinations
under this paragraph shall be made by an independent accounting firm or independent tax counsel appointed by the Company (“Tax Counsel”) whose determinations shall
be conclusive and binding on you and the Company for all purposes. For purposes of making the calculations and determinations required by this paragraph, the Tax Counsel
may rely on reasonable, good faith assumptions and approximations concerning the application of Section 280G and Section 4999 of the Code. You agree to furnish the Tax
Counsel with such information and documents as the Tax Counsel may reasonably request in order to make its determinations under this paragraph. The Company shall bear
all costs the Tax Counsel may reasonably incur in connection with its services.
 
Indemnification and D&O Coverage. The Company will indemnify you to the maximum extent permitted by law for your acts and omissions as an employee, officer or
director of the Company and any affiliates and will provide directors and officers liability insurance coverage to you that is no less favorable than that provided to active
officers and directors of the Company.
 
CIIA Agreement; Miscellaneous. This offer and your employment with the Company are contingent upon your agreement to, and execution of, a Confidential and
Proprietary Information, Inventions Assignment, Restrictive Covenant and Arbitration Agreement (“CIIA Agreement”) attached hereto as Exhibit 1, as well as, subject to
applicable law, the satisfactory results of any reference/background checks and submission of all required documentation evidencing your eligibility for employment in the
United States. The terms and conditions of your employment by the Company will be governed by this letter and the CIIA Agreement, any other agreements with the
Company to which you are a party which relate to your employment, and by the Company’s policies and procedures that are adopted by the Company from time to time,
including the Company Handbook. For the avoidance of doubt, you acknowledge that: ( i) you will receive a copy of the Company Handbook from the Company; (ii) you
must carefully review it; and (iii) you will remain subject to the policies therein (as may be modified from time to time) during the entirety of your employment. This letter
supersedes any previous discussions, representations, promises, agreements, or offers between you and the Company, and, along with the CIIA Agreement, contains all the
terms under which this offer of employment with the Company is being made to you.
 

 



 
 
By signing this letter, you represent that your performance of the terms of this letter and of your services to the Company will not conflict with any agreement you may have
previously entered with a third party, including any agreement, for example, to keep in confidence any proprietary information learned during any previous employment.
You agree that you will not enter into any agreement that conflicts with this letter so long as you are employed by the Company.
 
To indicate your acceptance of the terms and conditions of this offer, please sign below and email the executed offer letter to me as the Chief Executive Officer of the
Company, attention of the Corporate Secretary of the Company. The terms of this offer expire as of July 22, 2024, if your signed acceptance is not received as of the end of
that business day.
 
Carrie, we appreciate you considering this role with the Company. We truly believe you will make a big difference in our future success and the achievements of our long-
term vision.
 
Please feel free to contact me if you have any additional questions concerning this offer.
 
Sincerely,
 
 
 
/s/ Jeffrey R. Geygan                              
Jeffrey R. Geygan
Interim Chief Executive Officer
Rocky Mountain Chocolate Factor, Inc.
 
 
Hereby acknowledge and agreed to the terms and conditions of this offer letter.
 
 
/s/ Carrie E. Cass                                    
Carrie Cass
 
7/18/2024                                                 
Date

 
 



 
 

EXHIBIT 1
 

CONFIDENTIAL AND PROPRIETARY INFORMATION, INVENTIONS ASSIGNMENT„, 
RESTRICTIVE COVENANT AND ARBITRATION AGREEMENT

 
As a condition of my employment with Rocky Mountain Chocolate Factory, Inc., a Delaware corporation, and its subsidiaries, affiliates, successors or assigns

(collectively, the “Company”), and in consideration of the Relationship (as defined below) and my receipt of compensation now and hereafter paid by the Company, I am
entering into this Confidential and Proprietary Information, Inventions Assignment, Restrictive Covenant and Arbitration Agreement (this “Agreement”) with the Company
effective as of August 5, 2024 (the “Effective Date”).
 
1. Relationship; Duties; No Conflicts.
 

(a)    Relationship. This Agreement governs my employment relationship with the Company (such relationship, the “Relationship”). If the Relationship is
terminated and the Company re-engages me as an employee within a year thereafter, I agree that this Agreement will also apply to such later Relationship (and such
Relationship will be included in the definition of “Relationship” as such term is used herein), unless the Company and I otherwise agree in writing.
 

(b)    At-Will Relationship. I understand and acknowledge that, except as may be otherwise explicitly provided in a separate written agreement between me and
the Company, the Relationship is and will continue to be at-will, as defined under applicable law, meaning that either I or the Company may terminate the Relationship at
any time for any reason or no reason, with or without notice, and without further obligation or liability, other than those provisions of this Agreement that explicitly continue
in effect after termination of the Relationship.
 

(c)    Duties. I will perform for the Company such duties as may be designated by the Board of Directors of the Company (the “Board”) from time to time or that
are otherwise within the scope of the Relationship and not contrary to instructions from Board. During the term of the Relationship, I will devote my best business efforts to
the interests of the Company, and I will not engage in any activities detrimental to the best interests of the Company or in any other employment, consulting or other business
activity that is competitive to the Company’s business, uses the Company’s property or equipment and/or creates a conflict with the Company.
 

(d)    No Conflicts. I represent, warrant and covenant that neither the Relationship, my execution of this Agreement nor my performance of my obligations
hereunder breach or will breach any other agreement or obligation between me and any previous employer, client or other third party, including without limitation any
agreement or obligation to keep in confidence proprietary information or materials I have acquired prior to or during the term of the Relationship, that may restrict my ability
to enter into the Relationship or my ability to recruit or engage customers, suppliers or service providers on behalf of the Company, or otherwise relates to or restricts my
ability to perform my duties for the Company or any obligation I may have to the Company, and any agreement or obligation relating to non-competition, non-solicitation,
nondisclosure, invention agreements and/or fiduciary duties. I have attached a complete and accurate list of all such agreements or obligations, if any, on Exhibit A attached
hereto.
 

 



 
 
2. Confidential Information.
 

(a)    Definition. “Confidential Information” means (i) any and all data and information of any type whatsoever directly or indirectly related to the Company, its
technology, intellectual property, products, recipes, formulas, methods, techniques and skills, candidates, business, assets, finances, operations or opportunities, (ii) all
Company Inventions (as defined below) and all associated records, (iii) the existence and terms of this Agreement and the nature and scope of the Relationship, (iv) any
information that may be made known to me in the course of the Relationship, including, without limitation, any such information that the Company has received from others
that the Company is obligated to treat as confidential or proprietary, and (v) any and all data and information generated or obtained by or on behalf of me that contains,
reflects, or is derived from any of the foregoing, in each case whether in writing, or in oral, graphic, electronic or any other form, and whether disclosed, generated or
obtained before or after the date on which the Relationship commenced. Confidential Information does not include information that is in or enters the public domain other
than through (A) a data security breach or (B) my or any third party’s breach of this Agreement or any similar obligations of confidentiality owed to the Company.
 

(b)    Nondisclosure and Nonuse. I will, at all times during the Relationship and thereafter, (i) hold all Confidential Information in strictest confidence, (ii) not use
or reproduce any Confidential Information, except to the extent necessary to perform my obligations under this Agreement, and (iii) not disclose any Confidential
Information to any person, firm, institution, corporation, or other entity (“Person”) without written authorization of the Board in each instance. I will immediately give notice
to the Company of any unauthorized use or disclosure of any Confidential Information. I will assist the Company in remedying any such unauthorized use or disclosure of
Confidential Information. My nondisclosure obligations under this Section 2(b) do not apply to the extent that I am required to disclose information by applicable law,
regulation or order of a governmental agency or a court of competent jurisdiction; provided, however, that I will provide reasonable advanced written notice thereof to the
Company, consult with the Company with respect to such disclosure, provide the Company sufficient opportunity to object to any such disclosure or to request confidential
treatment thereof (if applicable), and cooperate with the Company in objecting to, narrowing the scope of, or obtaining a protective order or confidential treatment of such
information.
 

(c)    Third-Party Information. My agreements in this Section 2 are intended to be for the benefit of the Company and any third party that has entrusted
information or material to the Company in confidence. I further agree that, during the term of the Relationship and thereafter, I will not use or disclose to the Company any
confidential, proprietary information or trade secrets of my former or current clients or employers or any other Person, and I agree not to bring any such information onto the
Company’s property or place of business and/or cause such information to be stored in the Company Facilities and Resources (as defined in Section 2(i) below), in each case
without the written consent of such client or Person.
 

(d)    Other Rights. This Agreement is intended to supplement, and not to supersede, any rights the Company may have in law or equity with respect to the
protection of trade secrets or confidential or proprietary information.
 

 



 
 

(e)    DTSA Notification. The misappropriation of trade secrets (a form of intellectual property) is a violation of law, like the theft of any property. In addition to
state law remedies, the Defend Trade Secrets Act of 2016 (the “DTSA”) enables a trade secret owner to bring a trade secret misappropriation case in federal court.
Notwithstanding any other provision of this Agreement to the contrary, pursuant to the DTSA, I understand that I will not be held criminally or civilly liable under any
federal or state trade secret law for the disclosure of a trade secret that is made (i) in confidence to a federal, state or local government official, either directly or indirectly, or
to an attorney, and solely for the purpose of reporting or investigating a suspected violation of law, or (ii) in a complaint or other document filed in a lawsuit or other
proceeding, if such filing is made under seal. In addition, I understand that the DTSA generally permits an individual to disclose trade secrets to the individual’s attorney in
the course of pursuing a lawsuit where the individual alleges retaliation for reporting a suspected violation of the law (or uses the trade secret information in such lawsuit, if
the individual files any document containing the trade secret under seal and does not disclose the trade secret, except pursuant to court order). The DTSA does not, however,
preclude the trade secret owner from seeking breach of contract remedies. I understand the foregoing is a very generalized summary of the immunity provisions of the
DTSA intended to satisfy the notification requirements of the DTSA and that I have been advised to seek legal counsel before disclosing any trade secrets if I intend to seek
immunity under the DTSA.
 

(f)    Disclosure of Unlawful Acts. Nothing in this Agreement prevents me from discussing or disclosing information about unlawful acts in the workplace, such as
harassment or discrimination or any other conduct that I have reason to believe is unlawful. This includes, but is not limited to, discussing or disclosing workplace
harassment or discrimination, failure to prevent an act of workplace harassment or discrimination, an act of retaliation against a person for reporting or opposing harassment
or discrimination, sexual harassment or sexual assault occurring in the workplace, at work-related events off the employment premises coordinated by or through the
Company, or between employees, or between an employer and an employee.
 

(g)    Compensation; Working Conditions. I understand that nothing in this Agreement prohibits or restricts me from disclosing my own compensation.
 

(h)   Government Investigations. Nothing in this Agreement prohibits or restricts me (or my attorney) from filing a charge or complaint with, or receiving an
award for information from, the Securities and Exchange Commission (SEC), the Financial Industry Regulatory Authority (MIRA), any other securities regulatory agency or
authority, the Occupational Safety and Health Administration (OSHA), any other self-regulatory organization, or any other federal or state regulatory authority
(“Government Agencies”). I further understand that this Agreement does not limit my ability to communicate with any Government Agencies or otherwise participate in any
investigation or proceeding that may be conducted by any Government Agency without notice to the Company. This Agreement does not limit my right to receive an award
for information provided to any Government Agencies.
 

 



 
 

(i)    Security and Access; No Expectation of Privacy. I will (i) comply with all Company security policies and procedures as in force from time to time,
including, without limitation, those regarding computer equipment, telephone systems, voicemail systems, facilities access, monitoring, key cards, access codes, Company
Intranet, Internet, social media and instant messaging systems, computer systems, email systems, computer networks, document storage systems, software, data security,
encryption, firewalls, passwords and any and all other Company facilities, IT resources, and communication technologies (“Company Facilities and Resources”), (ii) not
access or use any Company Facilities and Resources except as authorized by the Company, and (iii) not access or use any Company Facilities and Resources in any manner
after the termination of the Relationship by the Company, whether termination is voluntary or involuntary. I will notify the Company promptly in the event I or any of my
personnel learn of any violation of the foregoing by others, or of any other misappropriation or unauthorized access, use, reproduction or reverse engineering of, or
tampering with any Company Facilities and Resources or other Company property or materials by others. I further acknowledge and agree that (A) I have no expectation of
privacy with respect to the Company Facilities and Resources and that my activity and any files or messages on or using any of those systems may be monitored or reviewed
at any time without notice; and (B) the Company Facilities and Resources and any physical property situated on the Company’s premises and owned by the Company,
including, without limitation, disks and other storage media, filing cabinets or other work areas, are subject to inspection by Company personnel at any time with or without
notice.
 
3. Inventions.
 

(a)    Definitions.
 

(i)     “Company Inventions” means any and all Inventions I have derived (A) for the Company, (B) during the course of, or as a result of, the Relationship
or from use of the Company Property, or (C) during the term of the Relationship that relate in any manner to any of the Company’s actual or proposed businesses, products,
services, research, or development, except in each case as otherwise provided in Section 3(h) below.
 

(ii)     “Company Property” means any and all property and resources of the Company, including, without limitation, Company Facilities and Resources,
the Company’s products, and the Confidential Information.
 

(iii)    “Derived” or “derived” means acquired, obtained, conceived, reduced to practice, developed, created, synthesized, designed, derived or resulting
from, based upon or otherwise generated (whether directly or indirectly, or solely or jointly with others, or in whole or in part).
 

(iv)    “Intellectual Property Rights” means any and all patent rights, copyrights, Moral Rights (as defined below), rights in trademarks, rights in domain
names, trade secret and know-how rights, and any other form of intellectual property rights recognized in any jurisdiction throughout the world, including, without
limitation, any applications and registrations for any of the foregoing.
 

( v )     “Inventions” means any and all discoveries, inventions (whether or not protectable under patent laws), developments, improvements, works of
authorship, software, information or data, know-how, ideas, mask works, trademarks, service marks, trade names, trade dress or other technology, intellectual property or
results.
 

(vi)    “Moral Rights” means any and all rights to claim authorship to or to object to any distortion, mutilation or other modification or other derogatory
action in relation to a work, whether or not such action would be prejudicial to the author’s reputation, and any similar rights, existing under common or statutory law of any
country in the world or under any treaty, regardless of whether or not such right is denominated or generally referred to as a “moral right”
 

 



 
 

(vii)    “IP” means any and all Inventions that (A) I own, control or in which I have or may have an interest on or after the Effective Date and (B) are not
Company inventions or Retained IP.
 

(viii)  “Retained IP” means any and all Inventions that (A) relate in any manner to any of the Company’s actual or proposed businesses, products, services,
research, or development, (B) I own, control or in which I have or may have an interest on or after the Effective Date and (C) are not assigned to the Company hereunder.
 

(b)    Ownership. All right, title and interest in and to the Company Inventions vest in the Company, and the Company Inventions will constitute a “work made for
hire” (as the term is defined in the United States Copyright Act), and to the extent the Company Inventions may not be a “work made for hire,” I hereby irrevocably assign,
convey and transfer to the Company, or its designee, all right, title and interest in and to the Company Inventions and all associated records, together with all Intellectual
Property Rights embodied therein or related thereto, with the right to bring actions and recover damages for any past, present, or future infringement, misappropriation, or
violation of such Intellectual Property Rights.
 

(c)    Non-Assignable Rights. To the extent I do not or cannot assign any of the rights, title and interest (including Intellectual Property Rights) in and to the
Company Inventions to the Company, or if the Company Inventions are not owned by the Company on or after the Effective Date, then I hereby grant to the Company, for
no further consideration, an exclusive (even with respect to me), unrestricted, royalty-free, worldwide, perpetual, irrevocable license (with the right to grant sublicenses
through multiple tiers) to make, have made, use, offer for sale, sell, import, reproduce, create derivative works based upon, publicly distribute, publicly perform, publicly
display, and otherwise exploit the Company Inventions. Further, to the extent I cannot or do not license any of the rights, title and interest (including Intellectual Property
Rights) in and to the Company Inventions to the Company (whether on or after the Effective Date), I irrevocably waive, and agree not to assert against the Company
(including any successor in interest), its affiliates, and its and their respective officers, directors, employees, agents, suppliers, vendors, customers and (sub)licensees, to the
fullest extent permissible pursuant to applicable laws, such non-licensable rights, title and interest.
 

(d)    Waiver of Moral Rights. Without limiting Section 3(c) above, I irrevocably waive, and agree not to assert against the Company (including any successor in
interest), its affiliates, and its and their respective officers, directors, employees, agents, suppliers, vendors, customers and (sub)licensees, to the fullest extent permissible
pursuant to applicable laws, any and all Moral Rights in and to the Company Inventions.
 

 



 
 

(e)    Retained IP; Other IP. I have attached hereto, as Exhibit A, a complete list describing all Retained IP in reasonable detail. If no such list is attached, I
represent that there is no such Retained IP as of the Effective Date and I have no rights in any existing Inventions that may relate in any manner to any of the Company’s
actual or proposed businesses, products, services, research, or development. I understand that my listing of any Retained IP on Exhibit A does not constitute an
acknowledgement by the Company of the existence or extent of such Retained IP, nor of my ownership of such Retained IP. I acknowledge and agree that if, during the term
of the Relationship, I use any Retained IP or Other IP, or I include any Retained IP or Other IP in any product or service of the Company, or my rights in any Retained IP or
Other IP may block or interfere with, or may otherwise be required or reasonably necessary or useful for, the exercise or exploitation by the Company of any rights in the
Company Inventions or other rights assigned to the Company under this Agreement, then I will promptly so inform the Company in writing. Whether or not I give such
notice, I hereby grant to the Company, for no further consideration, an unrestricted, royalty-free, worldwide, perpetual, irrevocable license (with the right to grant
sublicenses through multiple tiers) to make, have made, use, offer for sale, sell, import, reproduce, create derivative works based upon, publicly distribute, publicly perform,
publicly display, and otherwise exploit all such Retained IP and Other IP.
 

(f)     Maintenance of Records. I will keep and maintain adequate and current written records of all Company Inventions, which will be and remain the property of
the Company, and I will not remove such records from the Company’s place of business except as expressly permitted by Company policy which may, from time to time, be
revised at the sole election of the Company for the purpose of furthering the Company’s business. I will promptly furnish, describe, and disclose to the Company all
Company Inventions.
 

(g)    Further Assurances. For no additional consideration, I will execute all papers (including, without limitation, assignments) and do all things required, in the
Company’s sole discretion, in order to evidence, perfect, obtain, protect, defend, convey and enforce the rights of the Company in the Company Inventions (including all
Intellectual Property Rights embodied therein or related thereto). I irrevocably designate and appoint the Company and its duly authorized officers and agents as my agent
and attorney in fact, to execute documents or take any lawfully permitted action to evidence, perfect, obtain, protect, defend, convey and enforce the rights of the Company
in the Company Inventions (including all Intellectual Property Rights embodied therein or related thereto) that I am unable or unwilling to perform, all with the same legal
force and effect as if I executed such documents. The foregoing is deemed a power coupled with an interest and is irrevocable.
 

(h)    Exception to Assignments. I understand that the Company Inventions will not include, and the provisions of this Agreement requiring assignment of
inventions to the Company do not apply to, any invention which qualifies fully for exclusion under the provisions of any applicable state law, including, without limitation,
the applicable exclusions set forth on Exhibit B. To assist in the determination of which inventions qualify for such exclusion, I will advise the Company promptly in writing,
during and after the term of the Relationship, of all Inventions that I solely or jointly conceived or developed or reduced to practice during the term of the Relationship.
 

NOTICE: If I reside in one of the states listed in the Invention Exclusion Schedule attached hereto as Exhibit B, the notice for
such state set forth therein will apply to this Agreement and is incorporated herein by reference, and, I acknowledge that I have
read and received such notice.

 
 



 
 

(i)     Publicity. I hereby consent, for no additional consideration, to any and all uses and displays, by the Company and its agents, of my name, voice, likeness,
image, appearance, and biographical information in, on or in connection with, any and all media throughout the world, whether now known or hereafter devised, at any time
during and after the term of the Relationship. I hereby forever release the Company and its directors, officers, employees, and agents from any and all claims, actions,
damages, losses, costs, expenses, and liability of any kind, arising under any legal or equitable theory whatsoever at any time during or after the period of my employment
by the Company, in connection with the Company’s exploitation of its rights under this Section 3(i).
 

(j)    No Challenges. I will not challenge, or perform any actions that would affect, the validity or enforceability of the Company Inventions or the Intellectual
Property Rights associated therewith, or the ownership by the Company (or its designee(s)) of the Company Inventions or the Intellectual Property Rights associated
therewith.
 
4 .          Company Property; Returning Company Documents; Termination Certification. Any property situated on the Company’s premises and owned by the
Company or to which the Company otherwise has rights, including disks and other storage media, filing cabinets or other work areas, is subject to inspection by Company
personnel at any time with or without notice. At the time of termination of the Relationship or within five (5) days of the Company’s request, I will (a) deliver to the
Company (and will not keep in my possession, recreate or deliver to anyone else) (i) any and all Company Inventions and (ii) any and all Company-provided equipment,
including, computers, laptops, iPads, tablets, cell phones, e-mails, cloud-based storage, and other electronic storage devices and (b) return or destroy, at the Company’s
election, any and all Confidential information in my possession and any and all materials containing or summarizing any Confidential Information or Company Inventions in
my possession (including, without limitation, such materials contained on my personal computers, laptops, iPads, tablets, cell phones, e-mail, cloud-based storage, or other
electronic storage devices). In the event of the termination of the Relationship for any reason, I will sign and deliver the Termination Certificate attached hereto as Exhibit C;
provided, however, my failure to sign and deliver the Termination Certification will in no way diminish my continuing obligations under this Agreement.
 
5.         Notice to Third Parties. I agree that during the periods of time during which I am restricted in taking certain actions by the terms of this Agreement (the
“Restriction Period”), I will inform any entity or person with whom I may seek to enter into a business relationship (whether as an owner, employee, independent contractor
or otherwise) of my contractual obligations under this Agreement. I also understand and agree that the Company may, with or without prior notice to me and during or after
the term of the Relationship, notify third parties of my agreements and obligations under this Agreement. I further agree that, upon written request by the Company, I will
respond to the Company in writing regarding the status of my employment or proposed employment with any party during the Restriction Period.
 

 



 
 
6.           Restrictive Covenants.
 

(a)    Covenant Not to Compete. I acknowledge that during the term of my employment, the Company has agreed to provide me, and I shall receive from the
Company, special training and knowledge, including, without limitation, Confidential Information. i acknowledge that the Confidential Information is valuable to the
Company and, therefore, its protection and maintenance constitutes a legitimate interest to be protected by the Company by the enforcement of the covenant not to compete
contained in this Section 6. I also acknowledge that this covenant not to compete is ancillary to other enforceable agreements of the parties, including, without limitation, the
agreement regarding Confidential Information in Section 2. Therefore, during the term of this Agreement and for a period of fifteen (15) months (unless extended pursuant to
the terms of this Section 6) immediately following the termination of the Relationship, I shall not directly or indirectly engage, alone or as a shareholder, partner, member,
manager, director, officer, employee of or consultant to any other business organization that engages or is planning to engage, anywhere in the United States or in any other
geographic area in or with respect to which I have any duties or responsibilities during the term of my employment with the Company, in any business activities that relate to
the manufacture or retail sale of chocolate and other confectionary products, including, but not limited to, the sale of chocolate and other confectionary products through
franchisees (the “Designated Industry”; any Person operating in the Designated Industry shall be a “Competitor.”). As Chief Financial Officer of the Company, I
acknowledge my responsibilities are coextensive with the entire operations of the Company and its franchisees, which span the entirety of the United States and
internationally. Notwithstanding the foregoing, (1) my noncompetition obligations hereunder shall not preclude me from owning less than five percent (5%) of the voting
power or economic interest in any publicly traded corporation conducting business activities in the Designated industry and (2) a Person shall not be deemed to be a
Competitor in the Designated Industry unless its revenue from the manufacture and/or retail sale of chocolate and other confectionary products (including sales through
franchisees) represents 10% or more of its total revenue for its full fiscal quarter immediately preceding the date of termination of my employment with the Company (or the
date of my association with such entity, if earlier) or any of the eight immediately subsequent fiscal quarters of such entity.
 

(b)    Employees, Consultants. During the term of the Relationship, and for a period of fifteen (15) months immediately following the termination of the
Relationship for any reason, whether with or without cause, I will not, directly or indirectly, solicit, induce, recruit or encourage any of the Company’s employees or
consultants to terminate their relationship with the Company, or attempt to solicit, induce, recruit, encourage or take away employees or consultants of the Company, either
for myself or for any other Person.
 

(c)    Other Parties. During the term of the Relationship, I will not negatively influence any of the Company’s clients, licensors, licensees or customers from
purchasing Company products or services or solicit or influence or attempt to influence any client, licensor, licensee, customer or other person either directly or indirectly, to
direct any purchase of products and/or services to any Competitor. In addition, I acknowledge that the Company has valuable trade secrets (as defined by applicable law
from time to time) to which 1 will have access during the term of the Relationship. I understand that the Company intends to vigorously pursue its rights under applicable
trade secrets law if, during a period of fifteen (15) months immediately following the termination of the Relationship for any reason, whether with or without cause, I solicit
or influence or attempt to influence any client, licensor, licensee, customer or other Person either directly or indirectly, to direct any purchase of products and/or services to
any Competitor. Thereafter, the Company intends to vigorously pursue its rights under applicable trade secrets law as the circumstances warrant.
 

 



 
 

(d)    Extension of Duration; Survival. If I violate any covenant contained in this Section 6, the Company shall not, because of such violation or the time involved
in obtaining legal or equitable relief, be deprived of the benefit of the full period of any such covenant. Accordingly, the covenants contained in this Section 6 shall be
deemed to have the duration specified in Sections 6(a)-(c), which period shall be extended by a number of days equal to the sum of (i) the total number of days I am in
violation of any of the covenants contained in this Section 6 prior to the commencement of any litigation relating thereto; and (ii) the total number of days the parties are
involved in such litigation, through the date of entry by a court of competent jurisdiction of a final judgment enforcing the covenants in this Section 6. This Section 6 shall
survive and continue in full force and effect in accordance with its terms after, and will not be deemed to be terminated by, any termination of this Agreement or of my
employment with Company for any reason. Notwithstanding any other language to the contrary, the provisions in this Section 6 will only apply to the extent that I am
employed by the Company as executive or management personnel or as an officer or employee who constitute professional staff to executive and management personnel as
set forth in CRS 8-2-113(2)(d). I acknowledge that I will be employed in that capacity as the Chief Financial Officer of the Company.
 
7. Representations and Covenants.
 

(a)    Facilitation of Agreement. I will execute promptly, both during and after the end of the Relationship, any proper oath, and verify any proper document,
required to carry out the terms of this Agreement, upon the Company’s written request to do so.
 

(b)    Voluntary Execution . I acknowledge and agree that I have carefully read all of the provisions of this Agreement, that I understand and have voluntarily
accepted such provisions, and that I will fully and faithfully comply with such provisions.
 
8 .          Electronic Delivery. Nothing herein is intended to imply a right to join or participate in any of the Company’s equity incentive plans during the term of the
Relationship; provided, however, if I do participate in such plans, the Company may, in its sole discretion, decide to deliver any documents related to my participation in the
Company’s equity incentive plans by electronic means or to request my consent to participate in such plans by electronic means. I hereby consent to receive such documents
by electronic delivery, and agreed, if applicable, to participate in such plans through an on-line or electronic system established and maintained by the Company or a third
party designated by the Company.
 
9 .           Forfeiture and Recoupment of Equity Compensation and Severance Upon Breach. If I breach my obligations under this Agreement (including, but not limited
to, Sections 2 and 6, supra) as determined by the Board in its sole discretion, I agree that: (a) as set forth in my offer letter, I (i) forfeit my rights to receive any Severance
Benefits (as defined in my offer letter) and (ii) will promptly repay, or cause to be promptly repaid, to the Company the full amount of any Severance Benefits paid by the
Company to me prior to the date of such breach, and (b) (i) any gain that I have realized from the exercise, vesting or payment of any equity compensation award received
by me pursuant to the Company’s 2007 Equity Incentive Plan (including any amendment or successor plan) shall be forfeited or recouped in the sole discretion of the Board
and (ii) all outstanding restricted stock units, stock options or other equity compensation awards (whether vested or unvested) held by me at that time shall be automatically
forfeited and cancelled. Nothing in this Section 9 is meant as liquidated damages or an attempt to quantify damages.
 

 



 
 
10.          Arbitration of Claims.
 

(a)    Claims Subject to Arbitration; Applicable Rules. Any dispute, controversy, claim, or other matter in question arising out of or relating to this Agreement or
breach thereof (including, without limitation, any issue relating to the validity, scope, or enforceability of this Agreement) shall be resolved exclusively through final and
binding arbitration administered by the American Arbitration Association (“AAA”) in accordance with the Employment Arbitration Rules and Mediation Procedures in
effect at the time the arbitration is commenced, except as otherwise stated in this Section. The parties represent that the agreement to arbitrate is individually negotiated and
mutually agreed upon and not subject to a Company-promulgated plan. I agree that I have no right or authority, and hereby waive any right or authority for any claims within
the scope of this Agreement to be brought, heard or arbitrated as a class of collective action, except as otherwise provided in this Section. THE COMPANY AND 1
HEREBY ACKNOWLEDGE AND AGREE THAT, BY AGREEING TO FINAL AND BINDING ARBITRATION, THEY ARE WAIVING ANY RIGHT TO (I) A
JURY TRIAL AND/OR (II) APPEAL THAT THEY MIGHT OTHERWISE HAVE HAD.
 

(b)    Location; Single Arbitrator. The arbitration proceedings shall be conducted in Denver, Colorado by a single arbitrator selected in accordance with the AAA
Rules. The arbitrator shall have the authority to determine the enforceability of this Agreement, as well as whether a claim is arbitrable, both of which shall be decided under
the Federal Arbitration Act.
 

(c)    Pre-Trial Motions. The arbitrator shall consider and rule on pre-trial motions, including any preliminary issue of law asserted by any party to be dispositive
of any claim or defense, in whole or in part, in the manner that a court would hear and dispose of a motion to dismiss for failure to state a claim or for summary judgment.
 

(d)     Final Award Procedures. The arbitrator’s award shall be final, and judgment may be entered upon it in accordance with applicable law in any court having
jurisdiction unless, within fifteen (15) days of receipt of the written decision, a party files with the arbitrator and simultaneously serves on the other party a written motion to
reconsider. The arbitrator will consider such motion, along with any response that the other party files within fifteen (15) days of service. The arbitrator will then reconsider
the issues raised by the motion and response (if any) and either confirm or alter the decision, which will then be final, binding, and conclusive upon the parties.
 

(e)     Apportionment of Costs and Fees. The party submitting the arbitration demand shall have responsibility for paying any arbitration fees; however, I will not
be responsible for an arbitration filing fee greater than the then-current fee for filing a complaint or petition in a court of otherwise competent jurisdiction. If the arbitration
filing fee is greater than the then-current filing fee of otherwise competent jurisdiction, the Company will pay the difference. Each party will pay the respective fees his or its
attorneys, subject to any party’s entitlement to recovery of attorney’s fees under the laws applicable to the claim (s) made in arbitration. However, in all case, the Company
will pay all arbitrator fees and associated arbitration fees and expenses necessitated by the arbitration forum. Unless otherwise prohibited by law, the prevailing party in any
arbitration, court action, or other adjudicative proceeding arising out of or relating to this Agreement shall be reimbursed by the party who does not prevail for its reasonable
attorneys’, accountants’, and experts’ fees and related expenses and for the costs of such proceeding. In the event that different parties prevail on different issues, the rule set
forth in the preceding sentence shall be adjusted to, as closely as reasonably possible, give equitable effect to the underlying intent that a party prevailing on a particular
issue shall recover costs for successfully advancing its position on that issue.
 

 



 
 

(f)     Emergency Procedures. If either party to this Agreement is seeking injunction or other equitable relief in connection with a breach, or threatened breach, of
your obligations under this Agreement, the Company or I may seek such remedy pursuant to the Optional Rules for Emergency Measures of Protection in the AAA’s
Employment Arbitration Rules and Mediation Procedures.
 

(g)    Exceptions. Nothing in this Section 10 precludes me from: (i) filing an administrative charge with a Government Agency; (ii) filing a claim related to a sexual
harassment or sexual assault dispute in a court of competent jurisdiction, including on a class or collective basis; (iii) filing any claim for state Workers’ compensation
benefits or unemployment insurance benefits with the appropriate government entity; or (iii) separately pursuing any claims arising under a benefit plan, such as one
governed by the Employee Retirement Income Security Act, where the benefit plan expressly specifies separate arbitration or other dispute resolution.
 
11.          Miscellaneous.
 

(a)    Governing Law; Consent to Personal Jurisdiction. The laws of the state of Colorado, without respect to its provisions for conflict of laws, will govern this
Agreement. Each party hereby expressly consents to the exclusive personal jurisdiction and venue of the state and federal courts located in Denver County, Colorado for any
lawsuit permitted by this Agreement.
 

(b)    Entire Agreement. This Agreement, together with its attachments and exhibits, constitutes the entire agreement and understanding of the parties relating to
the subject matter herein, and supersedes all prior or contemporaneous discussions, understandings and agreements, whether oral or written, between them relating to the
subject matter hereof.
 

(c)     Amendments and Waivers. No amendment to this Agreement will be effective unless in writing signed by both parties to this Agreement. The Company
will not be deemed to have waived any rights or remedies it may have in law or equity, nor to have given any authorizations or waived any of its rights under this
Agreement, unless, and only to the extent, it does so by a specific writing signed by the Chair of the Board. No delay or failure to require performance of any provision of
this Agreement will constitute a waiver of that provision as to that or any other instance. Any subsequent change or changes in my duties, obligations, rights or
compensation will not affect the validity or scope of this Agreement.
 

(d)    Successors and Assigns. I will not transfer, assign or delegate any right or duty under this Agreement, by operation of law or otherwise, without the prior
written consent of the Company, and any attempted transfer, assignment or delegation without such consent will be void and without effect. The Company may freely
transfer, assign, or delegate this Agreement or any rights or duties thereunder, in whole or in part, without my consent. This Agreement will be binding upon my heirs,
executors, administrators and other legal representatives, successors and assigns, and will be for the benefit of the Company, its successors, and its assigns.
 

 



 
 

(e)    Notices. Any notice, demand or request required or permitted to be given under this Agreement will be in writing and will be deemed sufficient when
delivered personally or by overnight courier or sent by email, or 48 hours after being deposited in the U.S. mail as certified or registered mail with postage prepaid. All
notices to the Company must be addressed to the Company’s headquarters, care of its Chairman of the Board. All notices to any other party must be addressed to the most
recent address set forth in the Company’s books and records.
 

(f)     Severability. If any provision of this Agreement is deemed to be void or unenforceable under applicable law, the parties agree to renegotiate such provision in
good faith. If the parties cannot reach a mutually agreeable and enforceable replacement for such provision, then (i) such provision will be excluded from this Agreement,
(ii) the balance of this Agreement will be interpreted as if such provision were so excluded and (iii) the balance of this Agreement will be enforceable in accordance with its
terms to the extent permitted by applicable law. The Company and I have attempted to limit my right to use, maintain and disclose the Company’s Confidential Information,
and to limit my rights only to the extent necessary to protect the Company from unfair competition. The parties deem the covenants contained in Section 6 to be reasonable,
but should a court of competent jurisdiction determine that the scope of the covenants contained in Section 6 exceeds the maximum restrictiveness such court deems
reasonable and enforceable, the parties intend that the court should reform, modify and enforce the provision to such narrower scope as it determines to be reasonable and
enforceable under the circumstances existing at that time.
 

(g)    Construction. This Agreement is the result of negotiations between and has been reviewed by each of the parties hereto and their respective counsel, if any.
This Agreement will be deemed to be the product of all of the parties hereto, and no ambiguity will be construed in favor of or against any one of the parties hereto.
 

(h)    Remedies; Fees. I acknowledge and agree that my violation of this Agreement may cause the Company irreparable harm, and therefore I agree that the
Company will be entitled to seek extraordinary relief in court, including, without limitation, temporary restraining orders, preliminary injunctions and permanent injunctions
without the necessity of posting a bond or other security (or, where such a bond or security is required, I agree that a $1,000 bond will be adequate), in addition to and
without prejudice to any other rights or remedies that the Company may have for a breach of this Agreement. I will notify the Company in writing immediately upon my
becoming aware of any such breach or threatened breach. Further, I hereby waive any claim or defense that there is an adequate remedy at law for such breach or threatened
breach. Nothing in this Section 11(h) is meant as liquidated damages or an attempt to quantify damages.
 

(i)     Advice of Counsel. I ACKNOWLEDGE THAT, IN EXECUTING THIS AGREEMENT, I HAVE HAD THE OPPORTUNITY TO SEEK THE ADVICE
OF INDEPENDENT LEGAL COUNSEL, AND I HAVE READ AND UNDERSTAND ALL OF THE TERMS AND PROVISIONS OF THIS AGREEMENT.
 

 



 
 

(j)     Counterparts. This Agreement may be executed in any number of counterparts, either manually or electronically, each of which when so executed and
delivered will be deemed an original, and all of which together will constitute one and the same agreement.
 

[Signature page follows]
 

 



 
 
The parties have entered into this Agreement as of the Effective Date.
 
 SIGNED:
 
 

 

/s/ Carrie E. Cass                                  
(Signature)
 
 
Carrie E. Cass                                       
(Print Name)
 
 
Agreed and Accepted:
 
THE COMPANY:
Rocky Mountain Chocolate Factory, Inc.
 
 
By: /s/ Jeffrey R. Geygan                     
Jeffrey R. Geygan
Interim Chief Executive Officer

 
 



 
 

EXHIBIT A
 

LIST OF RETAINED IP AND
 

CONFLICTING AGREEMENTS OR OBLIGATIONS
 
The following is a list of (a) all Retained IP and (b) all agreements or obligations, if any, with a current or former client, employer, or any other Person, that may restrict my
ability to enter into the Relationship with the Company or my ability to recruit or engage customers or service providers on behalf of the Company, or otherwise relate to or
restrict my ability to perform my duties for the Company or any obligation I may have to the Company:
 

Title Date Identifying or Brief Description Number
Member of the Board of Directors Since Oct 2021 Ballantine Communications, Inc.  
 
 
Except as indicated above on this exhibit, I have no Retained IP or conflicting agreements or obligations to disclose pursuant to this Agreement.
 
_____ Additional sheets attached
 
Signature: /s/ Carrie E. Cass                                  
 
Print Name:          Carrie E. Cass                            
 
Date:          7/18/2024                                              

 
 



 
 

EXHIBIT B
 

INVENTION EXCLUSIONS
 
Delaware
 
The following notice applies to employees who reside in the State of Delaware:
 
In accordance with Delaware law, this Agreement does not apply to, and such employee has no obligation to assign to the Company, an invention that such employee
developed entirely on such employee’s own time without using the Company’s equipment, supplies, facilities, or trade secret information, except for those inventions that
either (a) relate to the Company’s business or demonstrably anticipated research and development, or (b) result from any work such employee performs for the Company.
 
Illinois
 
The following notice applies to employees who reside in the State of Illinois:
 
in accordance with Illinois law, this Agreement does not apply to, and such employee has no obligation to assign to the Company, an invention for which no equipment,
supplies, facilities, or trade secret information of the Company was used and which was developed entirely on such employee’s own time, unless (a) the invention relates (i)
to the business of the Company, or (ii) to the Company’s actual or demonstrably anticipated research and development, or (b) the invention results from any work performed
by such employee for the Company.
 
Kansas
 
The following notice applies to employees who reside in the State of Kansas:
 
In accordance with Kansas law, this Agreement does not apply to an invention for which no equipment, supplies, facilities or trade secret information of the Company was
used and which was developed entirely on such employee’s own time, unless: (a) the invention relates directly to the business of the Company or to the Company’s actual or
demonstrably anticipated research or development; or (b) the invention results from any work performed by such employee for the Company.
 
Minnesota
 
The following notice applies to employees who reside in the State of Minnesota:
 
In accordance with Minnesota law, this Agreement does not apply to an invention for which no equipment, supplies, facilities or trade secret information of the Company
was used and which was developed entirely on such employee’s own time, and (a) which does not relate (i) directly to the business of the Company or (ii) to the Company’s
actual or demonstrably anticipated research or development, or (b) which does not result from any work performed by such employee for the Company.
 

 



 
 
New Jersey
 
The following notice applies to employees who reside in the State of New Jersey:
 
In accordance with New Jersey law, this Agreement does not apply to, and such employee has no obligation to assign to the Company, an invention that such employee
developed entirely on such employee’s own time without using the Company’s equipment, supplies, facilities, or trade secret information, except for those inventions that
either (a) relate to the Company’s business or demonstrably anticipated research and development, or (b) result from any work such employee performs for the Company.
 
North Carolina
 
The following notice applies to employees who reside in the State of North Carolina:
 
In accordance with North Carolina law, this Agreement does not apply to an invention that such employee developed entirely on such employee’s own time without using the
Company’s equipment, supplies, facilities or trade secret information except for those inventions that (a) relate to the Company’s business or actual or demonstrably
anticipated research or development, or (b) result from any work performed by such employee for the Company.
 
Utah
 
The following notice applies to employees who reside in the State of Utah:
 
Such employee acknowledges and agrees that this Agreement is not an employment agreement under Utah law or otherwise. However, if and only to the extent this
Agreement is deemed to be covered by the restrictions set forth in Utah Code Ann. § 34-39-3, this Agreement will not apply to an invention that is created by such employee
entirely on such employee’s own time and is not an employment invention as defined in Utah Code Ann. § 34‐39-2(1), except as permitted under Utah Code Ann. § 34-39-3.
 
Washington
 
The following notice applies to employees who reside in the State of Washington:
 
In accordance with the written notice and other requirements of Washington law under RCW 49.44.140, and notwithstanding any other provision of this Agreement to the
contrary, this Agreement does not obligate such employee to assign or offer to assign to the Company any of such employee’s rights in an invention for which no equipment,
supplies, facilities or trade secret information of the Company was used and which was developed entirely on such employee’s own time, unless (a) the invention relates (i)
directly to the business of the Company or (ii) to the Company’s actual or demonstrably anticipated research or development, or (b) the invention results from any work
performed by such employee for the Company.

 
 



 
 

EXHIBIT C
 

TERMINATION CERTIFICATION
 

This Termination Certification certifies that I do not have in my possession, nor have I failed to (a) return to the Company (as defined below) or destroy any
Confidential Information (as defined in the Agreement (as defined below)), (b) furnish to the Company all Company Inventions, or (c) return to the Company any and all
other works of authorship, domain names, original registration certificates, photographs, negatives, digital images, devices, records, data, notes, reports, proposals, lists,
correspondence, specifications, drawings, blueprints, sketches, laboratory notebooks, flow charts, materials, equipment, other documents or property, or copies or
reproductions of any aforementioned items, including such items contained on my personal computers, laptops, iPads, tablets, cell phones, e-mail, cloud-based storage, or
other electronic storage devices, belonging to Rocky Mountain Chocolate Factory, Inc., a Delaware corporation, its subsidiaries, affiliates, successors or assigns
(collectively, the “Company”).
 

I further agree that (i) I have read, understand and complied with all the terms of the Company’s Confidential and Proprietary Information, Inventions Assignment,
Restrictive Covenant and Arbitration Agreement that I have signed (the “Agreement”), including the reporting of any Retained IP and Company Inventions (each as defined
therein), and (ii) I acknowledge and will comply with my continuing obligations under the Agreement, including, without limitation, the Covenant Not to Compete set forth
in Section 6(a).
 

I further agree that, in compliance with the Agreement, I will preserve as confidential all trade secrets, confidential knowledge, data or other proprietary information
relating to products, processes, know-how, designs, formulas, developmental or experimental work, computer programs, data bases, other original works of authorship,
customer lists, business plans, financial information or other subject matter pertaining to any business of the Company or any of its employees, clients, service providers or
licensees.
 

I further agree that for fifteen (15) months from the date of this Certification, I will not either directly or indirectly solicit, induce, recruit or encourage any of the
Company’s employees or consultants to terminate their relationship with the Company, or attempt to solicit, induce, recruit, encourage or take away employees or
consultants of the Company, either for myself or for any other Person (as defined in the Agreement).
 

Further, I agree that I will not use any Confidential Information of the Company to negatively influence any of the Company’s clients or customers from
purchasing Company products or services or to solicit or influence or attempt to influence any client, customer or other Person, either directly or indirectly, to direct any
purchase of products and/or services to any Person in competition with the business of the Company.
 

Further, I acknowledge that the Company has valuable trade secrets (as defined by applicable law from time to time) to which I have had access. I understand that
the Company intends to vigorously pursue its rights under applicable trade secrets law if, during a period of fifteen (15) months from the date of this Certification, I directly
or indirectly solicit or influence or attempt to influence any client, licensor, licensee, customer or other person to direct any purchase of products and/or services to any
Competitor (as defined in the Agreement). Thereafter, the Company intends to vigorously pursue its rights under applicable trade secrets law as the circumstances warrant.
 

[Signature page follows]
 

 



 
 
 
 
Date:                                     SIGNED:
  

 
 (Signature)

 
 

 (Print Name)
 
 



Exhibit 99.1
 

 
 

ROCKY MOUNTAIN CHOCOLATE FACTORY APPOINTS CARRIE E. CASS AS CHIEF FINANCIAL OFFICER
 
 
DURANGO, CO, July 23, 2024 (GLOBE NEWSWIRE) -- Rocky Mountain Chocolate Factory Inc. (Nasdaq: RMCF) (the “Company”, “we”, or “RMCF”), an
international franchisor and producer of premium chocolates and other confectionery products, including gourmet caramel apples, has appointed Carrie E. Cass as Chief
Financial Officer, effective August 5, 2024. Ms. Cass brings a wealth of experience in financial management, manufacturing and strategic leadership to RMCF, having
served in various high-profile roles throughout her career.
 
Ms. Cass previously served as CEO at multimedia agency Ballantine Communications in Durango, CO, where she oversaw all aspects of the company’s long-term goals,
growth and profitability. Prior to that, Ms. Cass served as CFO of Aeroscraft Corporation, where she was responsible for all accounting and administrative functions and was
instrumental in leading the company's financial strategy. Additionally, Ms. Cass was a Partner at Johnston & Co., an accounting, tax and advisory firm.
 
“Carrie’s extensive background in manufacturing accounting, financial management and strategic leadership makes her a valuable addition to our executive team,” said Jeff
Geygan, Interim CEO of RMCF. “Her proven track record in driving financial performance and her experience with cost accounting will be critical as we execute our
updated three-year strategic plan.”
 
Ms. Cass earned her BS in Business Administration and Accounting from California State University, Northridge and is a certified public accountant.
 
Commenting on her appointment, Ms. Cass stated: “Rocky Mountain Chocolate Factory has exceptional brand equity given its loyal consumer following and strong
customer base, and I am thrilled to lead its finance organization. I look forward to working closely with Jeff and the leadership team to execute our plans and return RMCF
to sustainable growth and profitability.”
 
About Rocky Mountain Chocolate Factory, Inc.
 
Rocky Mountain Chocolate Factory, Inc. is an international franchiser of premium chocolate and confection stores, and a producer of an extensive line of premium
chocolates and other confectionery products, including gourmet caramel apples. Rocky Mountain Chocolate Factory was named one of America’s Best on Newsweek's list
of "America's Best Retailers 2023" in the chocolate and candy stores category. The Company is headquartered in Durango, Colorado. Its subsidiaries, franchisees and
licensees currently operate over 260 Rocky Mountain Chocolate stores across the United States, with several international locations. The Company's common stock is listed
on the Nasdaq Global Market under the symbol "RMCF."
 
Investor Contact
 
Sean Mansouri, CFA
Elevate IR
720-330-2829
RMCF@elevate-ir.com
 
 
 


